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Sharing and Remixing
The internet has drastically changed the legal, economic and social realities of accessing and using knowledge and culture. For the first time in history, the internet provides a single infrastructure allowing the citizens of the world universal access to potentially unlimited sources of knowledge and expressions of culture. In addition, digital technology is modifying the production and distribution patterns of copyrighted works, as well as consumer habits. Users are adopting a more active role towards copyrighted material: not only can they easily reproduce works in countless perfect copies and communicate them to thousands of other users, but they can also manipulate works to create entirely new products. Similarly, the distribution of works is simpler in the digital networked environment and, instead of going through complex distribution networks, users progressively seek direct online contact with authors. The traditional line between creators and users of copyrighted material and between private and public acts of use is gradually fading away. However, the promise of the internet as a creation facilitator and as a universal repository of knowledge and culture may actually be being thwarted by legal and technological obstacles. Thanks to digital rights management or conditional access systems, copyright owners increasingly grant access to works of authorship at premium prices, subject to very strict conditions of use. To achieve this, rights owners rely on a copyright regime that has, historically, never been as broad as it is today. The adoption and implementation over the past decade of several international and regional instruments in the field of copyright law has strengthened the protection considerably, not only in terms of its duration, but also in terms of the protectable subject matter and of the scope of exclusive rights conferred on the holder. Confronted with this reality, numerous commentators have expressed concern that the traditional balance of interests between granting exclusive rights to authors and other rights holders and safeguarding the free flow of information may have shifted too far in favour of the rights owners. In addition, most of the profits generated by the new business models appear to mainly benefit powerful intermediaries, rather than individual authors. 1 This perceived 'commodification' of information has inspired a powerful social countermovement. In a world where access to knowledge and culture should be a connecting, rather than a dividing, factor between different cultures, it is important to offset the dangers of a knowledge divide resulting from present commercial distribution models. As a remedy, the idea of open access as an alternative communication model is increasingly put forward. The original model, 'open source' or 'free' software, allows software programmers and users to freely use software, access the source code, modify it, improve it, and distribute modified versions of the software. Open source software licenses are based on three fundamental principles: no royalty must be charged for the use of the software; users must have the possibility to use the software for any purpose and to modify and redistribute it without prior authorization from the initial developer. In return, most open source software licenses impose either one, or both, of the two following corollary obligations on the licensee: to make the source code available to other developers; and to release any modified version of the programme under the same licensing terms.
2 This last requirement, found for example in the GNU General Public License (GPL), ensures that free and open software remains free and open and will not be used and redistributed under restrictive conditions. The open source movement has inspired a variety of similar distribution models in the realms of science, culture and art, which are commonly referred to as 'open access' or 'open content'. In fact, the open content movement perceives the current copyright regime as the major obstacle to creative activity. This new licensing model purports to rectify the shortcomings of the copyright regime by allowing, through contracts, increased access to and use of artistic and scientific works. Among the numerous licensing models based on open content, the most successful application so far is the Creative Commons initiative (creativecommons .org), which was set up initially in the United States, but is now rapidly spreading across the globe. While the current copyright regime is serving the needs of intermediaries, the open content licensing model, especially the Creative Commons license, is directed mostly to individual authors. Creative Commons has developed a series of standard-form licenses that allow authors of literary, musical or audiovisual works to permit wide dissemination and transformative uses of their works, without forfeiting copyright. On this basis, Grassmuck posits that two effects of the digital revolution might be good starting points for discussion: 1) With the scarcity restrictions of preinternet distribution gone, exposure for and impact of works in the 'long tail' of the market 4 become more important than direct payment; and 2) we see the emergence of a new mode of production, i.e. 'commons-based peer production'.
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In both cases it is evident that, from a conventional copyright standpoint, exploitation is rather counterintuitive: the author will gain most -in terms of enriching interaction, reputation and possibly in fame and wealth -not by strengthening, but rather, by abandoning most of the rights to her work. The primary policy goals of open content licenses, therefore, are to facilitate broad scale circulation and collaboration. They do so, first of all, by removing obstacles like the permission requirements of copyright law or digital rights management (DRM). The bottom line of any open content license is that it grants the freedom to copy and redistribute material, at least to some people, in order to facilitate the aforementioned objective 1). Licenses developed to enable objective 2) attempt the more complex task of regulating relations inside a community of peer producers, constituting a commons based on joint ownership, sustained maintenance and tinuous development. Typically they introduce a normative requirement of reciprocity. The permission to share is subjected to the obligation to 'Share Alike'. This is in order to facilitate the creation of an ever-growing pool of works that can be freely shared and built upon. After the transition from new media-technologically enabled practices through conflicts to ethical principles and various sets of contractual provisions, society as a whole now comes into view. A multifaceted 'we' is debating the social contract for the society we want to live in.
In From the perspective of this approach, secondary markets play a crucial role in explaining the behaviour of (most) producers of intellectual property under a commons license such as the GPL. These secondary markets can best be characterized as disseminating reputation by means of immaterial goods such as software or works (intellectual property). The higher quality is revealed by the product (books, articles, software), the greater reputation is awarded to its producer. In turn, this leads to a greater income. This approach depends largely on signalling mechanisms and running markets reflecting the quality of work. However, markets differ for each type of good, whether software or other intellectual works; hence, markets also differ widely in terms of reputational factors such as academic or software engineering careers.
No other model of open content license exists that is applied globally like the GPL. On the contrary, multiple licenses, such as the Creative Commons license, are emerging. Given the territorial nature of intellectual property rights, it is unsurprising that there is no truly international license that can be applied globally. Even in open source markets, which are characterized by the dominance of one license type -the GPL -we observe different approaches that cover the needs of business as well as of some communities. On the other hand, the GPL may serve as an example for network externalities: As the GPL provides a general setting for licenses, it establishes a standard that could easily be adopted by producers. Hence, the GPL can be treated as a standard and analyzed in the same way as other (technical) standards. The same approach can be applied to open content licenses such as the Creative Commons license. Whereas the traditional economic approach to standards generally disapproves of (positive or negative) network externalities, things may turn out differently for open content and open source licenses. Given the differences in production, in relation to traditional value chains, open source models must rely on standard licenses as a substitute for labour contracts, which would normally ensure the organization of the production with the firm as the nexus of all contracts. Thus, the negative effects of standardization, such as ignorance of individual needs and lack of flexibility, are outweighed by the positive effects of organizing new ways of production. As this chapter shows, the situation may be quite different for other categories of works, like books, articles and music.
Finally, simply comparing transaction costs of open content licenses to those of open source licenses fails to take into account other benchmarks, such as 'normal' proprietary licenses. In traditional forms of publishing, most copyright laws provide for limitations and exceptions to the rights, such as unauthorised reproductions of works for educational purposes. For example, a user need not ponder her right to take a book from the shelf in order to copy or use it, as most jurisdictions grant her the right to make free use of the content for private use or study. Thus, a mandatory legal framework relieves users from scrutinizing their rights under a license. However, this situation changes rapidly if we move to the digital world as the usual limitations and exceptions do not necessarily apply and may be bypassed by copy protection means such as DRM systems. Therefore, transaction costs, in the sense of evaluating the parties' respective rights and obligations, might even be higher for traditional licences in the digital world compared to open content licences in the absence of mandatory legal privileges. In sum, with regard to transaction costs, open content licenses find themselves somewhere between the highly standardized open source licences at one end of scale, and traditional licenses, at the other.
The open content movement, including the Creative Commons organization, partly emerged in reaction to the constant reinforcement of copyright protection, coupled with the abolition, in the US, of the requirement for formalities as a prerequisite for protection. In Chapter 4, Dusollier takes a critical look at the issue of formalities in copyright law, considering in particular whether formalities would contribute to the commons, either as a means of allocating a greater amount of 12 open content licensing works to the public domain or to make protected works more easily available and usable. But the path to the reintroduction of formalities in copyright law is likely to be paved with numerous legal and practical obstacles. Indeed, the Berne Convention states that the enjoyment and the exercise of the rights granted by copyright shall not be subject to any formality. Thus, formalities that used to exist in many countries (e.g. deposit, registration, copyright notice) as a condition for enjoyment or enforcement of copyright have gradually disappeared as a result of their adherence to the Berne Convention. Yet, in the increasing body of criticism against copyright, proposals have been put forward to introduce or reintroduce some formalities, in order to limit the automatic granting of copyright protection, to shorten its duration or to make its enforcement less easy.
Assuming that the hurdle of the Berne Convention could be overcome, formalities could take different forms within copyright law. The initial granting of the right could be conditional on a formal requirement, such as a deposit or registration. This formality, the reintroduction of which has been suggested by some scholars, including Lessig 7 , would affect the very existence of copyright and its enjoyment by the author. Another formal requisite could be to limit the duration of copyright to a shorter period and subject any prolongation of protection to a renewal procedure. In the absence of such a renewal, the copyright would expire and the work would fall into the public domain, thereby making more content open and available to the public. The exercise of copyright could also be governed by conditions, although this option is not as strongly advocated. For example, a publicity formality could be imposed with respect to any copyright waiver or license. Failure to comply with such a publicity requirement would eliminate the right of the author's assignees to enforce their copyright against third partieswho legitimately rely on the presumption established by the public register -according to which, the name of the last person entered in the register is the current rights owner. Another way to formalize the exercise of copyright, in order to enhance access to and use of some content, would be to subject such an exercise to a collective management scheme. This has been proposed in relation to the downloading of protected material via peer-to-peer networks or even in relation to the making available of copyrighted works in such networks. Other formalities that would not normally touch upon the enjoyment or exercise of copyright could also be envisaged in order to foster access to cultural and informational content. Rather than being part of the copyright regime, such formalities belong to cultural policy legislation, for they purport to create repositories of creative content. Dusollier assesses the validity of all possible formalities, specifically in light of the Berne Convention. More importantly, she considers the relevance of such proposals and their effect upon the promotion and availability of more open content (or of content that would be more open) in order to underline the advantages and drawbacks of the (re)introduction of formal requirements, whether as a condition for existence or exercise of copyright, or as a public policy formally outside of the copyright legislation. She warns, however, that the formalities that have been proposed so far may not be as successful as their proponents claim them to be. Whether these arguments are convincing depends on the point of view. It also depends on the design of the respective licenses. When drafting an open content license one should attempt to harmonize the interests of both the licensor and the licensee. To find this balance in a contract designed for a multitude of individual cases is exceedingly complex. It requires -in very simple terms -limiting the user's obligations to those that are indispensable for the author and simultaneously acceptable for the user. The first challenge is to identify the affected interests. From the user's perspective, this problem is not as simple as it seems. The assumption that 'the user' only asks for free use without the corresponding obligations and at no charge seems oversimplified. A close examination of the approach taken by open licensing systems reveals that saving costs may not even be one of their main principles. Moreover, the benefit of accessing works for free is 14 open content licensing only one aspect, among many others, that concern users' interests. Before we can form an opinion on users' needs, it is essential to specify the term 'user'. In copyright terms, a user is someone who uses copyright protected works. In many cases, users of open content are creators themselves. To stimulate collaborative work, an open content license must consider the interests of the original author, the creators of the derivative works and the end users. This requires balancing the necessary extent of freedom with reasonable obligations. It seems that authors and users are living in a community of destiny.
Creative Commons (CC) manages this difficult balancing act quite successfully. In order to serve different interests, different versions of the license are offered. The author can choose from a spectrum of more or less restrictive license options. He must make a prediction about the level of restrictions and corresponding obligations that her target group will accept. Even more importantly, the author must take into consideration the kind of use that her permission shall cover (for example, commercial or only non-commercial use) and the obligations that will satisfy her own requirements. Accordingly, open content licensing does not constitute a 'virtual public domain'. It involves no waiver of rights. In essence, open content licensing makes life easier for users because it shields them from the complexities of copyright law 'in the raw' and provides them with comparatively easy to understand options. At the same time, it creates new complexities: The proliferation of licensing variants makes composite works a tricky undertaking; the 'Share Alike' clause raises the question under which circumstances a derivative or collective work is bound to the license applying to the original work; musicians (might) need a permission to license a song under CC from their performance or music rights society. When examining the implications of open content for the user, many additional advantages and problems are worth mentioning. Chapter V, therefore, provides a differentiated analysis of the issue of open content licensing.
Practice of Open Content Licensing
Creative Commons is an open information model designed to address the uncertainty of (prospective) users about what they can do with content -especially on the internet -without risking claims of copyright infringement. Creative Commons licenses meet the diverse preferences of authors, while at the same time keeping it simple and easy to employ for both authors and users of copyrighted material. While Creative Commons licenses provide the necessary technological and legal infrastructure, the question arises whether these standardized and automated licenses, drawn up in general terms, can and do apply to any situation, as they are meant to do. This general question overarches all of the chapters in the second half of the book, in which attention will be paid to the applicability of CC licenses to scientific publishing, the reuse of government information, the disseopen content licensing: from theory to practice mination of works held by cultural heritage institutions and the exercise of rights on music phonograms.
Chapter 6 lies at the edge between theory and practice. This chapter examines the different implications for the distribution of scientific and scholarly works under an open access (OA) model of the initial ownership rules and of a subsequent transfer of rights to the research institution or publisher. It is common knowledge that, following a conventional scholarly publishing model, universities have to pay thrice for the material they produce: first, by offering academics the infrastructure to publish their articles; second, by purchasing from the publishers the publications in which their researchers' articles appear for use in their libraries; and third, by paying remuneration for the right to photocopy these articles for research purposes or to include them in a student course pack. In a world where public funding for university research constantly diminishes and the number of subscription publications continually increases, the widest availability possible of high quality, low cost peer-reviewed scientific and scholarly material is a principle to strive for. In view of this reality, the emergence of the OA movement landed in particularly fertile ground, both with academic institutions and individual researchers. The OA movement aims to improve access to the results of scientific research by making them freely accessible over the internet. To qualify as an OA contribution, an article must satisfy three conditions: free access, possibility to reuse and permanent archiving. These conditions are enshrined in the text of the Berlin Declaration on Open Access to Knowledge in the Sciences and Humanities. 10 This obliges the author and rights holder of a contribution to grant all users: a free, irrevocable, worldwide, right of access to, and a license to copy, use, distribute, transmit and display the work publicly and to make and distribute derivative works, in any digital medium for any responsible purpose, subject to proper attribution of authorship, as well as the right to make small numbers of printed copies for their personal use. In addition, a complete version of the work and all supplemental materials must be deposited, in an appropriate standard electronic format, in at least one online repository using suitable technical standards that are supported and maintained by an academic institution, scholarly society, government agency, or other well-established organization that seeks to enable open access, unrestricted distribution, interoperability, and long-term archiving. In order to achieve this, researchers should deposit a copy of publishing) and publish their research articles in OA journals where a suitable journal exists (the 'Golden Road' to OA publishing). Whether the researchers themselves, rather than the institution they work for, are at all in a position to implement OA principles actually depends on the initial allocation of rights on their works. Whereas most European Union Member States have legislation that provides that the copyright owner is the natural person who created the work, the copyright laws of a number European countries, including those of the Netherlands and the United Kingdom, establish a presumption, according to which the copyright of works made in the course of employment belongs initially to the employer, which in this case would be the university. In France, a similar presumption applies to works created by employees of the State. Even if researchers are in a position to exercise the rights on their works, they may, nevertheless, be required to transfer these to a publisher in order to get their article or book published. This chapter, therefore, analyses the legal position of researchers, research institutions and publishers respectively, and considers what the consequences are for the promotion of OA publishing in light of the principles laid down in the Berlin Declaration and the use of Creative Commons licenses.
In Chapter 7, Van Eechoud studies the applicability of Creative Commons to government information. In the past decade, government bodies have launched a series of programmes aimed at seizing the opportunities that modern ICT offers for better information management, in terms of efficiency gains within the public sector and a reduction of administrative burden for the private sector. A number of initiatives within these programs specifically sought -in the interest of democracy -to make more government information available over the internet. Participation and control by citizens at all stages of public policy -development, execution and evaluation -is considered of great importance. It presupposes access to all types of public sector information, access that governments actively support with the aid of ICT. Better access to public sector information also has economic value. Certain government data are an interesting source for the creation of valueadded information products and services by the private sector. The recently implemented EC Directive 2003/98 on the reuse of public sector information (Public Sector Information or PSI Directive) seeks to stimulate reuse by establishing an EUwide regime.
Dissemination based on so-called 'open' information models, notably Creative Commons, could be a viable option for a large quantity of government information. Open information models use intellectual property in an alternative way, to essentially further the non-discriminatory distribution of information in standardized and liberal terms, with no charge for the use of the information itself (royalty free). The Creative Commons model, therefore, seems an attractive instrument for public sector bodies seeking to enhance transparent access to their open content licensing: from theory to practice information, be it for purposes of democratic accountability or reuse for economic or other purposes. This chapter puts this hypothesis to the test and highlights the major opportunities and pitfalls of the Creative Commons model for public sector information. Three questions are addressed: 1) the status of government information under copyright law; 2) the relationship between freedom of information principles, as enshrined in the Dutch Freedom of Information Act (Wet Openbaarheid van Bestuur) and the copyright prerogatives as exercised in the various Creative Commons licenses; and 3) the relationship between the legal framework for the (commercial) reuse of public sector information, also as regards potential unfair competition by the public sector in information markets.
Contrary to United States law, government sector information in Europe, with the exception of laws, court rulings and administrative decisions, is not usually expressly excluded from copyright protection. Therefore, it is first necessary to consider the status of government information under copyright law, since the use of the Creative Commons model presupposes that the licensed information is protected by copyright. The in-depth analysis of the compatibility of, on the one hand, national freedom of information laws and the reuse law and the various CC licenses, including the Public Domain Dedication on the other hand, results in three categories of licensing terms: 1) terms that are fully compatible or enhancing, 2) those that are fairly compatible or neutral, and 3) those that are poorly compatible or that impair the realization of the objectives of freedom of information regulation. A similar exercise for the EU regulatory framework for the reuse of public sector information follows. The final section brings together the different strands of assessment and summarizes the main advantages and disadvantages of using CC type open information licenses for government information.
In Chapter 8, Hoorn explores whether open content licenses, and more particularly the Creative Commons licenses, are applicable for the dissemination of works held in the collections of cultural-heritage institutions. Copyright legislation and cultural heritage institutions share the ultimate goal of assuring the availability and dissemination of cultural production for society as a whole. Since most cultural heritage organizations do not own the copyright on the works they administer, they must, in principle, obtain the copyright holders' permission to make their collections publicly accessible, unless a limitation on copyright is applicable. The limitations on copyright offer these institutions little room for online dissemination and reuse of their collections. Moreover, the rights holders of 'old' works are sometimes extremely difficult to trace. From a user's perspective, if participation in cultural activities on the internet is to be promoted, it is of great importance to secure both access to works and the right to reuse them.
This Commons system in the context of the scholarly discussions on self-regulation. Self-regulation takes place when rules in a domain are made, implemented and enforced by direct stakeholders or organizations working on their behalf. 11 In an Creative Commons licenses challenge the utilitarian economic theory that exclusive rights are needed as an incentive to stimulate cultural production and distribution. 13 As the broad dissemination of Creative Commons licenses shows, in some contexts authors apparently feel that their interests are best served by the free availability of their work on the internet. If, through public debate, rights holders become aware of the existence of the possibility of no longer exercising their exclusive rights over their works, and instead opt for Creative Commons licensing, it is conceivable that a large group of stakeholders in digital cultural heritage might want to make that choice. attach a CC license with a non-commercial clause 14 to their musical compositions or lyrics, enabling others to freely use their work in an appropriate manner; on the other hand, they can also retain membership of Buma/Stemra and collect royalties from the society for instances of commercial use of their work. In addition, the pilot project opened the doors of Buma/Stemra to rights holders who had previously avoided membership due to their preference for licensing their work under Creative Commons, providing that they had previously restricted themselves to the use only of CC licenses with a non-commercial clause. An important question that remains unanswered by the Buma/Stemra pilot project is the position of neighbouring rights holders within the scheme. If the authors and publishers operating within the confines of the Buma/Stemra flexible collective management scheme grant permission -by means of a Creative Commons license -to a third party to freely share, use and build upon their musical work in a non-commercial manner, what happens to the rights of the performing artist who breathes life into that work? Or, the rights of the producers who invest in the production of the phonograms onto which the performance is then fixed? And what effects does the collective management of the right to equitable remuneration have on schemes such as the Buma/Stemra pilot project and, indeed, the need for a similar project in the area of the collective management of related rights?
Technically it is entirely possible to attach a Creative Commons license to a sound recording -but does the law permit it? This chapter examines the rights that performers and producers have in terms of the sound recordings they create, the collective management systems in place for the exploitation of those rights, and the relevant terms of the Creative Commons licenses. Determining the precise acts encompassed by each of the terms 'communication to the public', 'broadcasting' and 'making available' is essential for the correct delimitation of the Articles 8(2) Rental Right Directive and 3(2) InfoSoc Directive and, thus, for the accurate determination of when performers and phonogram producers will have an exclusive right and when it is simply a right to equitable remuneration. On this basis, the chapter attempts to assess whether Creative 
